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Press Release:  Contact Josh Wheeler 434-295-4784

Censuring Censorship for 21 Years:

Annual list targets the “best” censors of free speech 

For the 21st consecutive year, the Thomas Jefferson Center for the Protection of Free Expression has awarded “Jefferson Muzzles” to those who in the previous year committed egregious or ridiculous affronts to free expression.  The Center announces the dubious honors each year on or near the April 13 birth date of its namesake.  This year, for only the third time in the history of the program, a recipient has been singled out to receive a “Lifetime Achievement Muzzle” for repeated actions contrary to the principles of the First Amendment.  Joining prior recipients Rudy Giuliani (1999) and the Federal Communications Commission (2008), the Virginia Department of Corrections earns Lifetime recognition for a pattern of disregard for the First Amendment rights of Virginia inmates.

“As in past years,” says Center director Josh Wheeler, “the 2012 Muzzles involve acts of censorship at every level of government.”  Wheeler believes it is important to call attention to less well-known acts of censorship because “such an indictment challenges the assumption held by many that, because of the First Amendment, attempts at censorship are few in the United States.  In fact, such acts occur every day.  Our hope is that the Jefferson Muzzles help to dispel the complacency with which many view free speech issues.”  


Located in Charlottesville, Virginia, the Thomas Jefferson Center for the Protection of Free Expression is a nonprofit, nonpartisan institution engaged in education, research, and intervention on behalf of the individual right of free expression.
Listed below, in no particular order, are summaries of all the 2012 Jefferson Muzzles.  Individual releases on each “winner” can be found in the attached document, or may be requested by calling 434-295-4784 or e-mailing  amcclung@tjcenter.org.

2012 Jefferson Muzzles

Okay, I will turn my head and cough, but don’t you dare ask me about my 357 Magnum.
The Florida Legislature and Florida Governor Rick Scott for passing the Firearm Owners’ Privacy Act, a law restricting what Florida physicians may say to their patients regarding guns and gun safety. 

You are cordially invited to the U.S. State Department Conference on Free Speech*
*The U.S. State Department reserves the right to exclude speech that conflicts with U.S. policy objectives, and to rescind the invitation of any invitee who expresses criticism of said policies or those of our allies.
The U.S. State Department for rescinding the invitation to a Palestinian cartoonist to participate in a conference focusing on free speech because some of his cartoons were deemed to be anti-Semitic. 

Houston, we have an expletive.

Sam Houston State University (Texas) Professor Joe Kirk and the University Police Department for their respective actions involving a temporary campus “free speech wall” on which students were invited to write whatever they wanted. Professor Kirk literally cut the      “F-word” from the wall where it was utilized to criticize President Obama. The university police then threatened to arrest any students who attempted to write the offending word again.

“Don’t get strung out by the way I look. Don’t judge a book by its cover.”–Dr. Frank-N-Furter
Mayor Wayne Garner of Carrollton, Georgia for unilaterally canceling a previously-approved community theater production of The Rocky Horror Show at a publicly-owned venue. The show was in rehearsal when a cast member posted a video clip on his personal Facebook page. When the Mayor saw the clip, he canceled the already advertised production.

I’m NOT ready for my close-up, Mr. DeMille.
The Norfolk Virginia Police Department for arresting and prosecuting a man for filming an on-duty police officer sitting in his car, claiming the man had to have the officer’s permission.

Tuition: $25,160.  Student parking fee: $100. 
Not having to park because you got banned from campus: Priceless.
The Administration of Catawba Valley Community College in North Carolina for banning a student from campus after he criticized via Facebook  the school’s partnership with Higher One Financial Services and the aggressive marketing of a CVCC branded Debit Mastercard.

What is it with witches and towns named Salem?
Salem, Missouri Public Library’s Board of Trustees for using filtering software on library computers that classified many non-mainstream religious websites as “occult” or “criminal,” thereby blocking access to the sites.
Putting the MO in homophobia.
Lake of the Ozarks Camdenton R-III School District in Missouri for using filtering software on school computers that blocked access to many websites advocating equality for lesbian, gay, bisexual, and transgender people while comparable anti-gay websites were not blocked.
And, for the third time in the 21 year history of the Muzzles, a “Lifetime Achievement Muzzle” goes to… 
The Virginia Department of Corrections for preventing an inmate from receiving a spoken word CD of works by Dylan Thomas because of a policy that permits only approved music and faith-based spoken word CDs. This is the third consecutive Muzzle for the VDOC, having previously been censured in 2010 for restricting access to religious spoken word CDs, and in 2011 for denying prisoners’ access to “The Jailhouse Lawyer’s Handbook,” a work detailing the legal rights of prisoners.
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Okay, I will turn my head and cough, but don’t you dare ask me about my 357 Magnum.
For passing a law limiting physicians from talking to their patients about gun safety, a 2012 Muzzle goes to…

The Florida State Legislature and Florida Governor Rick Scott

In July of 2010, Chris Okonkwo, a pediatrician in Ocala, Florida asked the mother of one of his patients whether she kept a gun in her home. Okonkwo typically asked his patients safety-related questions on a number of topics, including: guns, swimming pools, bike helmets, and teens’ cell phone usage while driving. The American Association of Pediatrics recommends that doctors make such inquires in order to advise patients about potential risks and possible safety precautions. On this occasion, however, the mother refused to answer his question, stating that it was not Okonkwo’s business whether she owned a gun. Feeling uncomfortable about the lack of open discussion between himself and his patient’s mother, Okonkwo asked her to find a new doctor. This became known among lawyers, gun rights advocates, and doctors as “The Ocala Incident.”

The National Rifle Association and other groups asserted that physicians asking their patients about gun ownership and usage was inappropriate and a possible violation of the patients’ privacy and Second Amendment rights. In response to the Ocala Incident, the Florida 
Legislature drafted and passed the Firearm Owners’ Privacy Act, which stated physicians should refrain from asking patients questions about firearms unless they were necessary for medical care.  Under this first in the nation law, violators were subject to disciplinary action including loss of the doctor’s medical license and fines up to $10,000.  Upon signing the bill into law on June 2, 2011, Florida Governor Rick Scott stated the Act was “carefully crafted to respect the First Amendment.” But physicians’ groups and the Brady Center to Prevent Gun Violence disagreed and challenged the law in court, arguing that the law infringed on free speech in a context where open communication is crucial—the doctor–patient relationship.
On September 14, 2011, U.S. District Court Judge Marcia Cooke ruled that the Act unconstitutionally restricted doctors’ speech, and issued a temporary injunction against its enforcement.  “This case concerns one of our Constitution’s most precious rights—the freedom of speech,” said Judge Cooke. “A practitioner, who counsels a patient on firearm safety, even when entirely irrelevant to medical care or safety, does not affect or interfere with the patient’s right to continue to own, possess or use firearms.”

Speech about gun safety and rights guaranteed under the Second Amendment are not at odds.  Indeed, the NRA provides an extensive amount of information on how to safely operate firearms, and sponsors numerous gun safety clinics.  The issue here is not gun ownership but speech about the use of guns.  As such, Judge Cooke was entirely correct in holding that the government has no role to play in determining how doctors address the issue with patients.

Governor Scott has vowed to appeal, saying that he is “confident” the state will be successful. To date, however, it does not appear that an appeal has been filed.  In hopes it might dissuade the Governor from doing so and once again interjecting the government into private conversations between doctors and their patients, Governor Scott and the Florida State Legislature receive a 2012 Jefferson Muzzle.
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You are cordially invited to the U.S. State Department Conference on Free Speech*
*The U.S. State Department reserves the right to exclude speech that conflicts with U.S. policy objectives, and to rescind the invitation of any invitee who expresses criticism of said policies or those of our allies.
For refusing to allow a Palestinian cartoonist to participate in a government-sponsored conference focusing on free speech because some of his drawings expressed anti-Zionist sentiment, a 2012 Muzzle goes to…

The U.S. State Department

Each year, thousands participate in the International Visitor Leadership Program (IVLP), a professional exchange program administered by the U.S. Department of State’s Bureau of Educational and Cultural Affairs. Through IVLP, emerging foreign leaders in business, government, media, education, and the arts are invited to visit the United States for up to three weeks in order to meet with American leaders in the same fields, and to learn about American culture generally.

In 2010, the IVLP invited a group of political cartoonists to the United States for a program to “explore constitutionally guaranteed press freedoms in the United States, and the accompanying principles of editorial expression.” Among the invitees was Majed Badra, a 26-year-old Palestinian cartoonist whose cartoons often address issues relating to the Israeli-Palestinian conflict. After being invited to the IVLP program in May of 2010, Badra cleared his calendar, obtained a visa, and made his travel plans to the United States. But in June of 2011, just weeks before he was scheduled to depart and after more than a year of planning, Badra received a phone call from the U.S. Consulate in Jerusalem informing him that his visa had been rescinded and he was no longer welcome at the program. Officers at the State Department had discovered cartoons on Badra’s website that they perceived as anti-Semitic. Badra rejected the characterization, stating his cartoons represented political objections to “the Israeli occupation, settlements, killing, siege and injustice” and not personal attacks on the Jewish people. “I respect all religions,” said Badra.  
Regardless of the content of Badra’s cartoons, the State Department’s actions in this matter make the United States’ commitment to free speech appear paper thin. Badra was disinvited to a program exploring the importance of free speech because of the content of his political cartoons. The irony speaks volumes.  If Badra’s cartoons were anti-Semitic, the answer to such wrong-minded speech is to address it head on, not to pretend it doesn’t exist. In criticizing the State Department’s actions, Israeli cartoonists Uri Fink and Michel Kichka stressed the importance of cartoonists meeting with each other in order to better understand other perspectives and the world around them.  By rescinding Badra’s invitation, the State Department deprived both him and the IVLP participants of the meaningful discussions that could have come from his inclusion in the program.

For exposing the United States to charges of hypocrisy in its commitment to free speech, the U.S. State Department earns a 2012 Jefferson Muzzle.
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Houston, we have an expletive.
For literally cutting an offensive word from a college-approved “free speech wall,” and for threatening to arrest any students who attempted to write the offending word again, a joint 2012 Jefferson Muzzle goes to…

Sam Houston State University Professor Joe Kirk and the University Police
In September 2011, four student organizations at Sam Houston State University (SHSU) obtained permission from the administration to construct a temporary “free speech wall”  made of wooden boards covered with white parchment paper, on which the student body was invited to write “whatever they wanted.”  Students wrote a variety of messages, including “Legal Weed,” “My boyfriend is a liar!” and “If you make less than $200,000, Republicans don’t care about you.”

Upon seeing “Fuck Obama” written on the free speech wall, SHSU professor Joe Kirk contacted the four sponsoring student organizations and requested that they remove or cover the crude insult to the President.  Professor Kirk informed the student organizers that if they failed to do so, he would remove it himself.  When the students refused, Professor Kirk used a box cutter to cut the word “Fuck” from the posting.  He did not remove the offensive word from any other part of the free speech wall, despite the fact that it appeared at approximately 100 different locations on the wall in varying contexts.  He also did not remove any other phrases utilizing expletives.

After approaching an SHSU administrator about the problem and obtaining the administrator’s advice, the student organizers reported the incident to the SHSU University Police.  However, rather than addressing Professor Kirk’s act of vandalism, the University Police demanded that the student organizers either remove all expletives or completely disassemble the wall.  The University Police added that if the students failed to do so, those using profanity could be charged with disorderly conduct, a misdemeanor, under the University’s Code of Student Conduct provision prohibiting the use of “abusive, indecent, profane or vulgar language.”  When asked by the students for clarification, an officer explained it was okay to use profanity “until someone got offended.” Understanding that the very purpose of the wall would be defeated if they were to censor what was written upon it, the students decided to disassemble and remove the free speech wall.   

The word that offended Professor Kirk was the same word at the heart of the U.S. Supreme Court decision in Cohen v. California in which the Court stated, “while the particular four-letter word being litigated here is perhaps more distasteful than most others of its genre, it is nevertheless often true that one man’s vulgarity is another’s lyric.” The Court went on to state, “We cannot indulge the facile assumption that one can forbid particular words without also running a substantial risk of suppressing ideas in the process.  Indeed, governments might soon seize upon the censorship of particular words as a convenient guise for banning the expression of unpopular views.” That Professor Kirk was engaging in such viewpoint censorship seems evident by the fact that he left intact many other uses of the same four-letter word on the wall. The University Police, however, appear to believe that it is illegal to curse in any context, a position directly at odds with the U.S. Supreme Court.

For prioritizing the feelings of a single offended professor over students’ free speech rights, and for seeking to censor speech that is clearly and undeniably protected under the First Amendment, the SHSU Police and Professor Joe Kirk earn a 2012 Jefferson Muzzle.
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“Don’t get strung out by the way I look. Don’t judge a book by its cover.” – Dr. Frank-N-Furter

For appointing himself the arbiter of cultural taste for an entire town, and canceling a pre-approved production of The Rocky Horror Show at a city-owned theater, a 2012 Jefferson Muzzle goes to…

Carrollton, Georgia Mayor Wayne Garner
Municipal theaters, whether by definition, use, or explicit designation, are generally deemed to be “public forums” for the purpose of constitutional analysis—places designed for and dedicated to expressive activities. Within such spaces, First Amendment protections are robust, and any attempt by the government to restrict free expression must observe procedural safeguards designed to obviate the dangers of censorship. In a landmark 1975 decision, the Supreme Court warned that “the danger of censorship and of abridgment of our precious First Amendment freedoms is too great where officials have unbridled discretion over a forum’s use.”
Unbridled discretion, however, is precisely what Mayor Garner exercised when he pulled the plug on the Carroll County Community Theatre’s production of The Rocky Horror Show. The CCCT Board of Directors had approved the production after taking “painstaking steps” to ensure that the highly acclaimed musical would be an “acceptable and successful” show for adult theatergoers in Carrollton. Yet, Mayor Garner insisted that he “had no other choice” but to cancel the entire production—which was not scheduled to open for more than a month—after viewing video of an early dance rehearsal that was uploaded to a cast member’s personal Facebook page. 

Mayor Garner immediately determined that the scene portrayed was “not appropriate” for the City’s Cultural Arts Center, explaining that “if you’re going to have something there, it should be of a general audience nature.” Someone must have forgotten to pass this information along to the Cultural Arts Center—the facility regularly hosts a variety of classes and events where participation is expressly limited to adults, as well as a cash poker tournament on the third Monday of each month.
In an open letter to the citizens of Carrollton, Garner assured the community that his decision was “not about ‘First Amendment’ rights,” and that he personally supported the production going forward, so long as those involved saw to it that the play was performed “in the proper setting.” The existence, however, of alternative fora, whether public or private, does not excuse otherwise unconstitutional prior restraints on free expression. In the words of the U.S. Supreme Court, “One is not to have the exercise of his liberty of expression in appropriate places abridged on the plea that it may be exercised in some other place.” Adding insult to injury, Garner’s open letter alleged that the CCCT Board actually supported the decision to cancel the production, a claim the Board emphatically denied. 

Mayor Wayne Garner determined, absent due process and prior to any actual expression, that The Rocky Horror Show should not—and therefore, would not—be seen at the Carrollton Community Arts Center, a public forum established by the city to provide all of its residents with a broad array of cultural programs expressing a variety of viewpoints. While claiming to act in the best interest of his constituency, Mayor Garner demonstrated a willingness to disregard bedrock constitutional protections and silence those voices with whom he personally disagreed. For this, Carrolton, Georgia Mayor Wayne Garner is awarded a 2012 Jefferson Muzzle.
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I’m NOT ready for my close-up, Mr. DeMille.
For arresting and prosecuting a man who filmed police officers observing a political march, claiming that he had to have the officers’ permission to do so, a 2012 Jefferson Muzzle goes to…
The Norfolk, Virginia Police Department

On April 23, 2011, two Norfolk police officers arrested Alton Robinson, former president of the Park Place Civic League and member of the City Manager’s Budget Advisory Committee.  The arrest took place after the officers noticed that Robinson had been videotaping them as they sat in their cars observing a New Black Panther Party march.  Robinson was only one of several passersby filming the event.  However, he was known amongst the Norfolk Police Department for having previously filmed and posted online a video that showed police officers detaining a young man and for having denounced the police for their actions.

When the police officers approached Robinson, they told him that he must have the officers’ permission before filming them.  One officer reportedly stated, “If you’re going to place my photograph on Facebook . . . I am telling you that there will be repercussions,” while the other told Robinson, “It‘s against the law to record without a permit.”  After Robinson refused to stop videotaping the police and the event, the officers knocked his camera to the ground, and arrested him claiming that he had failed to produce an ID and that he had allegedly violated Norfolk’s film ordinance.  Although the charge related to the film ordinance was subsequently altered to one of disorderly conduct, Robinson was jailed, his bail was set at $1,000, and his cameras and lenses were confiscated.

The Norfolk Police Department engages in a number of exercises designed to train its officers on the protections of the First Amendment. In this incident, however, such training fell woefully short. This was not a covert or undercover sting in which recording the officers actions might put them or the operation at risk. Nor did Robinson’s actions impair the officers’ abilities to perform their duties. Recording and documenting police officers as they publically perform their duties both encourages proper police conduct and holds police accountable to the public.  A Norfolk General District Court judge acknowledged as much on November 29, 2011 when he dismissed the charges against Robinson on the grounds that his actions were constitutionally protected. Patrick Anderson, the attorney representing Robinson, called the decision “a general victory for the First Amendment and anyone who has been harassed and abused by the police.”

For failing to recognize a freedom that is unmistakably protected by the First Amendment, that encourages civic participation, and that deters police misconduct, the Norfolk Virginia Police Department is the recipient of a 2012 Jefferson Muzzle.
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Tuition: $25,160. Student parking fee: $100. Not having to park because you got banned from campus: Priceless.

For banning student Marc Bechtol from campus after he criticized via Facebook the school’s creation and marketing of a co-branded Debit Mastercard, a 2012 Muzzle goes to…
The Administration of Catawba Valley Community College

Like most colleges, Catawba Valley Community College (CVCC) requires students to have a school identification card. Starting in 2011, CVCC added a debit function to the student IDs, partnering with Mastercard and financial services company Higher One to allow students to receive tuition refunds and grant transfers with the cards. Many schools across the country have implemented similar plans, raising concerns about requiring students to use a debit card that can have fees associated with it. But CVCC is unique in its response to one student’s criticism of the system.

CVCC student Marc Bechtol began a public campaign against the school’s decision to share students’ personal information with Higher One. He also noted CVCC and Higher One’s aggressive marketing campaign; students were told that they could receive refunds and grants faster using the card, and then were targeted by credit card companies after they had activated their accounts. Bechtol posted the following message to the college’s Facebook account: “I think we should register CVCCs’ address with every porn site known to man. Anyone know any good viruses to send them? OK, maybe that would be a slight overreaction.”

Three days after the posting, Bechtol was summoned from his classroom by an administration official.  Upon arriving in the administrator’s office, Bechtol found a sheriff’s deputy waiting for him.  The administrator informed Bechtol he was to leave campus immediately.  He was later informed he had been suspended for three semesters.

In early October 2011, Bechtol’s suspension was dropped after the Foundation for Individual Rights in Education intervened on his behalf. But Bechtol was still required to notify college authorities before using school computers, and the school maintains its position that the Facebook comments violated school policy. Further, CVCC has not clarified the policy under which Bechtol was suspended. Free speech advocates warn that the policy is likely to chill student expression online, even when students intend to voice legitimate criticisms of the school or its administration.

Colleges and universities especially should be places where vigorous debate takes place, even as it relates to college policies. As the Supreme Court has stated, for a university “to cast disapproval on particular viewpoints of its students risks the suppression of free speech and creative inquiry in one of the vital centers for the Nation’s intellectual life, its college and university campuses.”  For attempting to suppress public debate rather than encouraging it among its students, the Administration of Catawba Valley Community College receives a 2012 Jefferson Muzzle.  
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What is it with witches and towns named Salem?
For blocking patron access to websites discussing various minority religions and spiritual practices, a 2012 Jefferson Muzzle Award goes to…

Salem (Missouri) Public Library Board of Trustees

The Children’s Internet Protection Act requires public libraries to employ internet filtering software that blocks obscene visual depictions, child pornography, and materials deemed harmful to minors. Yet, when Salem, Missouri resident Anaka Hunter went to her local library to research Native American and Wiccan religious practices, she discovered that the library’s “Netsweeper” software would not allow her to access Internet sites discussing these or many other alternative spiritual beliefs. Upon discussing these issues with the library director, Glenda Wofford, Hunter learned that library officials had opted to block not only the materials required by law, but also any websites categorized by Netsweeper as pertaining to the “occult” or “criminal skills.” In addition to blocking sites about Wicca and various indigenous religious beliefs, these filter settings prevented patrons from accessing information about yoga, meditation, and astrology. To be fair, not all such sites were blocked. The library’s filtering protocol still permitted access to numerous websites discussing the very same topics from the point of view of mainstream religions. Thus, patrons who, for example, could not access Wikipedia’s page on the Wiccan Church, were free to view the Catholic Encyclopedia’s entry on Paganism or a site discussing Voodoo from a biblical perspective.

Wofford informed Hunter that adult patrons would be granted temporary access to filtered materials so long as it was determined that a “legitimate reason” existed for the request. Wofford then added that she felt personally “obligated to call the proper authorities” and report any users whom she felt might “misuse” the information contained on blocked sites. After speaking out against these policies at a meeting of the Board of Trustees, Hunter was told that no changes would be made to the library’s filtering policy.  The ACLU has since challenged the policy in court. The case is pending.

By restricting access to information regarding minority viewpoints, the Salem Public Library has effectively placed alternative religious beliefs on the same level as obscenity and child pornography. Requiring adult patrons to convince a librarian that their interest in certain materials is “legitimate” creates a very real threat of chilling patrons’ exercise of their First Amendment rights, particularly where it is known that such requests may be reported to the police as suspicious behavior. The Salem Public Library Board of Trustees has demonstrated a severe misunderstanding of the role of public libraries in facilitating free and open access to educational materials regardless of viewpoint and is therefore awarded a 2012 Jefferson Muzzle.
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Putting the MO in homophobia.
For using filtering software that blocks access to websites advocating for equality for lesbian, gay, bisexual, and transgender people, a 2012 Muzzle goes to…
Missouri’s Lake of the Ozarks Camdenton R-III School District

The U.S. Supreme Court has held that the First Amendment does not prohibit public schools from filtering sexually explicit and other inappropriate material accessed through school computers. But such software filters may block broad categories of sites based on topic; they may not block websites based on the opinions or viewpoints they espouse.  Over the past few years, the American Civil Liberties Union has identified hundreds of school districts around the country whose filtering software went beyond what was constitutionally permissible.  When notified of the issue, most of the school districts willingly adjusted their programs to perform in a viewpoint neutral manner. Missouri’s Camdenton R-III School District did not. 
Camdenton’s filtering software purports to block all websites with sex-related material, but in fact largely blocks websites devoted to lesbian, gay, bisexual, and transgender (“LGBT”) issues when they present a non-critical view of such sexual orientations. For example, informational websites and sites providing support to the LGBT community were labeled as relating to “sexuality” and blocked from student access. Students could, however, access websites critical of LGBT people, which were categorized by the system as “religious.” Although students ostensibly were allowed to anonymously request that certain websites be unblocked, many expressed fear that the requests would not remain anonymous, resulting in bullying by their peers. 

Defenders of the filtering system claim the intent was not to limit access to information, but to prevent student access to pornography. District Superintendent Tim Hadfield stated, “We do not discriminate against gay people, or anyone else.” Indeed, the district’s website includes on its front page a non-discrimination policy.  Discrimination on the basis of sexual orientation, however, is not among the stated prohibitions. Furthermore, such an addition to the policy might not be welcomed by some on the school board; board member John Beckett reportedly stated that he did not want students to have access to positive gay/lesbian websites because it would “be saying it is okay to be gay.”

In August 2011, the ACLU of Eastern Missouri filed a lawsuit on behalf of an anonymous Camdenton student, and was joined by several organizations whose websites were blocked by the filter. In February 2012, U.S. District Court Judge Nanette Laughrey issued a preliminary injunction ordering the school district to change to a non-discriminatory filtering system within 30 days. Echoing the concerns of the ACLU and other civil rights groups, Judge Laughrey emphasized the stigmatizing effect of blocking neutral and positive LGBT websites while allowing students access to websites condemning homosexuality.  In March 2012, the Camdenton school board voted to settle the lawsuit, agreeing to change its filtering system, submit to monitoring for 18 months, and pay $125,000 in legal fees and costs. The school district’s attorney has stated that he believes the district ultimately could have won the case, but that the district’s money would be better spent elsewhere.

Regardless of one’s views on LGBT issues, the First Amendment prohibits the government from allowing the public to hear only one side of the debate. Missouri’s Camdenton R-III School District’s efforts to preserve an internet filtering system that unevenly blocked access to information on one side of a highly contentious issue earns it a 2012 Jefferson Muzzle.
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2010: 
“A 2010 Jefferson Muzzle is awarded to the Virginia Department of Corrections in hopes that it will serve as a reminder . . . to not wait until after the threat of a lawsuit before giving proper consideration of First Amendment principles in formulating policy.”
2011:
“It is with high hopes that the awarding of this second Jefferson Muzzle will result in Virginia Department of Corrections prison officials giving greater consideration to inmates’ First Amendment rights—without the intervention of a lawsuit.”
2012:
“He that lives upon hope will die fasting.”–Benjamin Franklin
For demonstrating a pattern of disregard for the First Amendment rights of Virginia inmates, the third Lifetime Jefferson Muzzle ever awarded goes…

The Virginia Department of Corrections 
Owen North wanted to buy a Christmas present for his friend, Shawn Goode, an inmate at Nottoway Correctional Center in Virginia. He selected a boxed set of 11 CDs featuring renowned Welsh author Dylan Thomas reading his own poetry and prose, as well as that of other writers, including W.H. Auden and William Shakespeare. But when North submitted the gift for approval to the officials at Nottoway as required, it was denied. Virginia Department of Corrections policy dictated that inmates could only have access to approved music and faith-based spoken word CDs, such as religious sermons.  Secular spoken word CDs, on the other hand, were barred along with other media that Department officials felt might be “detrimental to the security, good order, discipline of the facility, or offender rehabilitative efforts or the safety or health of offenders, staff, or others.” 

Officials claimed that the issue was about personnel, not speech. The system, they said, simply didn’t have the resources necessary to screen thousands of novels, non-fiction, and other works on CD to ensure that a recording had not been tampered with and did not contain inappropriate material. Yet it is difficult to envision how such malfeasance could take place given that all CDs to Virginia inmates must be ordered through a single licensed dealer.  This reason, coupled with the VDOC’s history of overlooking the free speech rights of inmates until such policies are challenged in court, caused some to view with skepticism the “lack of resources” justification for the policy.

The Department earned its first Muzzle in 2010 when it denied a prisoner access to religious sermons on CD. Shortly after the inmate challenged the decision on free speech and free exercise grounds, the Department agreed to revise its policy to permit spoken word recordings—but only those of a religious nature. In 2011, the Department was once again awarded a Muzzle after banning “The Jailhouse Lawyer’s Handbook: How to Bring a Federal Lawsuit to Challenge Violations of Your Rights in Prison.” As before, the policy was challenged in court and the Department quickly changed course.

Like those before him, North got nowhere dealing directly with the Department, so in early 2011, he filed suit challenging the ban on secular spoken word recordings. This time, rather than settling, the Department sought to defend its policy at trial. In February 2011, the court granted North’s motion for summary judgment. According to U.S. District Court Judge James Spencer, the Department’s CD policy bore “no rational relationship” to its security and rehabilitation interests. And, as to the claim that an influx of new recordings might overwhelm prison resources, Judge Spencer concluded that the Department’s “hypersensitivity to costs is nothing more than grand speculation—one that does not warrant the unauthorized burdening of constitutional rights.”

The Virginia Department of Corrections is tasked with the unenviable challenge of balancing its penological interest in security and rehabilitation with the rights of those incarcerated in its facilities. Yet, in three consecutive years, DOC restrictions were reversed after being challenged in court as violative of an inmate’s free speech rights. Clearly, the current balance is unsound. Unless the Department finally commits to formulating policies consistent with the First Amendment, Virginia inmates will continue to suffer the piecemeal deprivation of their constitutional rights. Some will take action to defend those rights, but many others—perhaps most—will not. It may be foolish to once again express optimism that this latest award will inspire Department officials to be more sensitive to prisoners’ First Amendment rights, but hope, they say, springs eternal. At the very least, we hope that come next April, the Virginia Department of Corrections does not become the first ever to receive a Jefferson Muzzle Award four years running!

